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000O000 
PAUL F. WALDEN : 
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ROYAL INSURANCE, and EMPLOYERS 




The Court has jurisdiction to hear this appeal pursuant to 
U.C.A. Section 78-2a-3 (2) (a). 
NATURE OF PROCEEDINGS 
This action is an appeal from a decision rendered by the 
Industrial Commission of the State of Utah on April 18, 1989. 
STATEMENT OF ISSUES 
1. Was the Employers Reinsurance Fund motion for review 
timely filed? 
2. Was it proper to raise the permanent total disability 
rate? 
3. Was it proper to offset permanent total disability 
benefits due to the applicants receipt of temporary total 
compensation while he was also receiving permanent total 
disability benefits? 
DETERMINATIVE LAW 
The Appellant feels that the cases of Hastings v_ Earth 
Satellite Corp.. 628 F.2d 85 (1980); Topeka Inn Management v. 
Pate. 414 SO. 2d 1184; Dennis v Brown, 93 SO 2d 584, and Freeman 
United Coal Mining Company v^  Industrial Commission, 459 NA 2d 
1368 (1984). 
STATEMENT OF CASE 
In May, 1981, Appellant was adjudged to be totally disabled 
as a result of an accident which occurred in 1976. 
In 1985, Appellant began a trial work period with S.M.P. 
Trucking. While working for S.M.P. Trucking, Mr. Waldon 
sustained an injury to his right wrist on September 16, 1985. 
He then filed a claim for temporary total disability compensa-
tion, or in the alternative, a claim for partial disability 
compensation based on the second injury. 
On October 26, 1988, Appellant and S.M.P. Trucking, Royal 
Insurance and the Second Injury Fund each signed a compromise 
and settlement agreement whereby it was agreed that Appellant 
would receive 36 weeks of temporary total disability benefits at 
the maximum rate of $323.00 per week. In addition, Appellant 
agreed to release and discharge each of the Defendants from all 
claims, including, but not limited to medical expenses. In 
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addition, Appellant was to have his permanent total disability 
payment increased from $143.65 per week to $275.00 per week, 
contingent upon its approval of the Administrative Law Judge. 
Despite the stipulation, and the order dated November 21, 1988, 
the Administrative Law Judge found that Appellant had received an 
overpayment in a total permanent disability paid to Appellant. 
As a result of the Administrative Law Judge's order, the 
Employers Reinsurance Fund filed a motion for review to which 
Appellant responded. The Administrative Law Judge originally 
ordered that Appellant be granted the benefits enumerated above 
on November 21, 1988. The date for filing a request for 
extension to object would have passed on December 21, 1988. 
However, the Industrial Commission allowed the Employers 
Reinsurance Fund to file a motion for extension of time on 
December 22, 1988, after the time limit had expired. 
On April 18, 1989, the Industrial Commission issued its 
final order, pursuant to the motion for review by Employers 
Reinsurance Fund and Appellant. This would have drastically 
altered the outcome of the matter as agreed to in the comprise 
and settlement agreement signed by the parties. 
Basically, the order refused to allow Appellant's total 
disabilty rate to be increased, and also ordered that the 
permanent total disability benefits paid to applicant be offset 
by the temporary total compensation received as a result of the 
second accident in 1985. 
SUMMARY OF ARGUMENT 
Based upon the compromise and settlement agreement, and 
based upon Appellantfs reliance on the order issued by the 
Administrative Law Judge is in error in that it was proper for 
the Administrative Law Judge to raise the permanent total 
disability rate, that it was improper to offset the permanent 
total disability benefits due to the Applicants receipt of 
temporary total compensation while he was also receiving 
permanent total disability benefits, and that it was improper for 
the Employers Reinsurance Fundfs motion for review to be allowed 
after the deadline was passed. 
ARGUMENTS 
1. THE EMPLOYERS REINSURANCE FUNDfS MOTION FOR REVIEW WAS 
UNTIMELY FILED, AND THE REVIEW SHOULD NOT HAVE BEEN ALLOWED. 
The Utah Administrative Procedures Act allows thirty days 
to file a request for review (U.C.A. Section 63-46b-12). The 
final order of the Adminstrati ve Law Judge was rendered on 
November 21, 1988. The Employers Reinsurance Fundfs motion for 
review was not filed until December 22, 1988. In the order 
granting the Employers Reinsurance Fundsfs motion for review, the 
Industrial Commission of Utah claimed that because the motion had 
been filed within the three days added for mail service, the 
motion was timely filed. However, the motion was not mailed, but 
was hand delivered. The three day period for mailing is a grace 
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period to allow for time in the mail, and is not an extension of 
time for hand delivery of motions. To fall within the three days 
added for mail service, the motion would have to have to have 
been put in the mail and postmarked by the 30th day, and not hand 
delivered on the 31st day. 
Both the Utah Court of Appeals and the Utah State Supreme 
Court state in their rules that papers required or permitted to 
be filed may be considered to have been filed timely if the 
papers are received by the clerk within the time fixed for filing 
or they are filed on the day of mailing if first class mail is 
utilized. Copies of the rules are attached as Exhibit A in 
Addendum. The statement on the interpretation of what 
constitutes filing in the rules of both the Utah Court of Appeals 
and the Utah Supreme Court clearly indicate that it is the intent 
of the State of Utah that any grace period granted for filing by 
mail does not constitute a grace period to enlarge the time for 
filing, but that in order to be timely filed, any document must 
be either filed with the clerk of the court by the deadline, or 
put in the mail by the deadline. 
In this case, this was not done, and the motion for review 
filed by the Employers Reinsurance Fund should not hve been 
considered nor granted. 
2. IT IS PROPER FOR THE ADMINISTRATIVE LAW JUDGE TO RAISE 
THE PERMANENT TOTAL DISABILITY RATE. 
The Utah State legislature has provided by statute that the 
Industrial Commission shall have continuous jurisdiction over 
each case, and may from time to time modify or change its former 
findings and orders. U.C.A. Section 35-1-78 (1). Based on this 
statute, the Administrative Law Judge had authority to approve 
the increase contained in the compromise and settlement agreement 
signed by the parties on October 26, 1988. Because of the length 
of time which had passed since the previous award had been 
ordered, it was reasonable for the Administrative Law Judge to 
allow such an increase, and by statute was within his authority. 
Accordingly, the Industrial Commission had no grounds on which to 
deny the increase as agreed to by the parties. 
3. IT WAS IMPROPER TO OFFSET THE PERMANENT TOTAL 
DISABILITY BENEFITS DUE TO THE APPLICANT'S RECEIPT OF TEMPORARY 
TOTAL COMPENSATION WHILE HE WAS ALSO RECEIVING PERMANENT TOTAL 
DISABILITY BENEFITS. 
In 1980, the United States Court of Appeals, District of 
Columbia Circuit, decided a case similar in nature to the present 
case. Hastings v. Earth Satellite Corp., 628 F. 2d 85 (1980). In 
that case, a worker suffered a stroke on April 1, 1971. After 
hearing evidence, the Administrative Law Judge found that the 
stroke was caused by job stress. The claimant returned to work 
on a part-time basis over the next four years, and in 1974 
suffered another injury. The claimant filed separate claims for 
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t h e s t r o k e and t h e second i n j u r y . He was s u b s e q u e n t l y g r a n t e d 
compensation for both i n j u r i e s , one permanent p a r t i a l d i s a b i l i t y , 
and the second was a permanent t o t a l d i s a b i l i t y . The cou r t he ld 
t h a t t h e scheme of c o n c u r r e n t awards fo r bo th d i s a b i l i t i e s was 
a p p r o p r i a t e . The c o u r t c i t e d t h e b o a r d s d e c i s i o n as f o l l o w s : 
"Noth ing in t h e a c t i n d i c a t e s t h a t payments on an award f o r 
pe rmanen t p a r t i a l d i s a b i l i t y s h o u l d t e r m i n a t e when an e a r l i e r 
i n j u r y o c c u r s r e n d e r i n g t h e c l a i m a n t p e r m a n e n t l y t o t a l l y 
d i s a b l e d . Has t ings v, Ear th S a t e l l i t e Corp., 628 F. 2d 85, (1980) 
The c o u r t f u r t h e r s t a t e d t h a t b e c a u s e t h e c l a i m a n t ' s o r i g i n a l 
l o s s of e a r n i n g c a p a c i t y had been a d d r e s s e d in t h e pe rmanen t 
p a r t i a l award , i t was o n l y f a i r t h a t t h e pe rmanen t p a r t i a l 
d i s a b i l i t y award con t inue c o n c u r r e n t l y with the permanent t o t a l 
award. 
The same reason ing can apply in t h i s c a s e , as the c l a i m a n t 
was r e c e i v i n g compensation only for the l o s s of ea rn ing c a p a c i t y 
which he suf fe red as a r e s u l t of the second a c c i d e n t . 
In Denn i s v, Brown, FLA., 93 So. 2d 584, 1957, t h e F l o r i d a 
Supreme Court cons idered a case a lmost e x a c t l y on po in t with the 
p r e s e n t ca se . In t h a t c a s e , a worker was in ju red and a j u d i c a t e d 
t o t a l l y and permanent ly d i s a b l e d . F ive yea r s l a t e r , the c l a iman t 
was employed by t h e same e m p l o y e r , a l t h o u g h h i s d u t i e s were 
s u b s t a n t i a l l y l e s s t h a n wha t t h e y had been p r e v i o u s l y . 
A p p r o x i m a t e l y one yea r a f t e r b e i n g employed , c l a i m a n t was 
reinjured and the Administrative Law Judge ordered that he be 
paid temporary total disability benefits as well as the permanent 
total disability benefits. The court, in affirming the 
Administrative Law Judge's decision, cited extensively from 
Larsonfs Workmens Compensation Law: in part as follows: "The 
capacities of a human being cannot be arbitrarily and finely 
divided and written off by percentages. The fact that a man has 
once received compensation as for 50% of total disability does 
not mean that ever after he is in the eyes of compensation law 
but half a man, so that he can never again receive a compensation 
award going beyond the other 50% of total. After having received 
his prior payments, he may, in future years, be able to resume 
gainful employment. If so, there is no reason why a disability 
which would bring anyone else total permanent disability benefits 
should yield him only half as much.,... after time healing and 
training have done their work, an injured member may again be 
susceptible to injury for which maximum compensation is 
appropriate." Larsonfs Workmens Compensation Law, Section 
59.41-59.43. The Florida Supreme Court followed the reasoning in 
Larsons, and went on to state as follows: "We are of the opinion 
that an employee, although previously ajudicated permanently and 
totally disabled and fully compensated therefore, may thereafter 
acquire a wage earning capacity. If he suffers a subsequent 
injury which deprives him of such newly acquired wage earning 
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c a p a c i t y , he may be e n t i 1 1 e d t o c o m p e n s a t i on f o r s u c h 1 o s s • 
T h i s c a s e :I s e x a c t "I y o n p o i n t w i t h t h e p r e s e n t c a s e 
b e f :> i e 11 I e • ::: :: • u r t C 11 a ii m a n t a s p i e , :li: • ::: i I s 1 j :i n j i 11 s I a II • I a j i l d g • 3 • i 
d i s a b 1 e d. H e w a s a b 1 e 1: o r e t: u r n 11 :> w o r k s e v e r a 1 y e a r s I a t e r , a n d 
w a s again i n j u r e d H e should n o 1: lb e p e n a 1 i z e d f o r b e i n g a 1: II e t: o 
r e h a b i 1 i t a t e h I m s e 1 f t: o a c e r t a I n degree, a n d s h o u 1 d b e a, 11 ] o w e d 
I HI «i• o 1 1 ec t b o t h t.he p e r m a n e n t t o t a 1 d I , s a b i 1 1 1 y and t h e t e m p o r a r y 
I i i t j I (I I s a b 1 1 i 1 \\ |ii H v i m i s ] j a w a r d e d . 
F u r t h e r , b a s e d upoii t h e c o m p r o m i s e **nd « « t t l^Tent* a g r e e m e n t 
! l e d i c a > e x p e n s e s , a r i s i n g ' r '.r. ii e : a i m c- * ; n o i s t r i a l 
a i e c o n a A C C I Q L 
I J h '-• x •: ^ * ^ i r *• w -»' 1 1 u -* v .- i
 t ,r - a . ^ I* J i. c • a g a L a r-».. 
m e d i c a '- *' n e f i t ^ * ^ * * • ^ i- -M ^ n i r w n ^ • * -i >•* 
b a n k r u p t c y - r . u m a n i * u s r e l i a n ^ ->n ^^ c o m p r o m i s e 
and s e t t l e m e n t . 
:: DN ::i .USION 
A s :i t i s c 1 e a r 1 y s t a t: e d :i n t h e a b o v e c a s e s , a n d :i n t h e 
s t: a t ii t: e s c :i t e d ::: 1 a, :I mi a ii 1: :ii s e n 1: :i 1 1 ES d 1: :: • ::: :: .1 1! -is • :: t : a 111 p ES I : rn a 
ii e n t d :i s a b I 1 :ii t: y a n d t e m p o r a r y t o t a "1 d i s a b i l i t y b e n e f 1 1 s 
c o n c i i r r e n t : ] y, and :I t: was p r o p e r f o r t h e A d m i n i s t r i r ^ v p Law I u d g e 
t o i: a :ii s e 1: h e r a t: e :> I: • ::: o in p e n s a 1 1 o n , a s h e V. : - . n t i n u i n g 
j u r i s d i c t i o n over the m a t t e r . Based upon the above c a s e law and 
the f a c t s i n t h i s c a s e , c l a i m a n t r e s p e c t f u l l y r e q u e s t s the c o u r t 
t o r e v e r s e t h e I n d u s t r i a l C o m m i s s i o n ' s d e c i s i o n and o r d e r , and 
a l l o w the compromise and s e t t l e m e n t agreement to be e n f o r c e d . 
DATED t h i s ? day of Uc^Uc^T , 1989. 
TtandpM. Lish 
Attorney for A p p e l l a n t 
CERTIFICATE OF MAILING 
I hereby c e r t i f y t h a t on t h e ~7 * day of /(.c^&ct,/* , 
1 9 8 9 , I m a i l e d a copy of t h e B r i e f , p o s t a g e p r e p a i d , t o E i r e B. 
Boorman, A d m i n i s t r a t o r , Employers Re insurance Fund, 160 East 300 
S o u t h , P.O. Box 5 1 0 2 4 0 , S a l t Lake C i t y , Utah 8 4 1 5 1 - 0 2 5 0 , and t o 
Henry K. C h a i , A t t o r n e y , P.O. Box 4 5 0 0 0 , S a l t Lake C i t y , Utah 
8 4 1 4 5 . 
/f^/fr ^ 
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u> Respon.se to petition and oral argument. 
Within seven days after service of the petition, or 
such shorter time as may be fixed by the Court of 
Appeals, any respondent or any other party may file a 
response in opposition or concurrence, together with a 
supporting memorandum of law The judge, judges, 
agency, person, or entity and all parties in the action 
or case other than the petitioner shail be deemed re-
spondents for all purposes Two or more respondents 
may respond jointly If the judge, judges, agency, per 
son. or entity named as respondent does not desire to 
appear in the proceedings, the respondent may so ad-
vise the clerk of the Court of Appeals and all parties 
by letter, but the petition shall not thereby be taken 
as admitted Unless the Court of Appeals determines 
that the petition i?. frivolous on its face, the clerk 
shall advise the parties of the date of oral argument. 
idi Denial or grant of petition. The court shall 
deny or grant the petition, and the clerk shall forth-
with notify the petitioner and all respondents of the 
courts determination In an emergency, a single 
judge may grant a writ subject to review by the court 
at the earliest possible time 
(ei Effect of granting petition for writ of quo 
warranto or certiorari. If the court grants a peti-
tion for a writ of quo warranto or certiorari, it shall 
order the record to be transmitted by the judge, 
judge?-, agency, person, or entity to whom the writ is 
directed The briefing and oral argument shall there-
after proceed or. an expedited basis, and the clerk 
shall advise all parties of the dates on which briefs 
are to be filed and of the date of oral argument Briefs 
submitted pursuant to this subsection shall address 
the merits and shall comply with the requirements of 
Rules 24 and 27. The court shall thereafter issue its 
opinion as in other cases. 
(f< Number of copies. Five copies shall be filed 
with the original, but the Court of Appeals may direct 
that additional copies be furnished 
g Issuance of extraordinary writ by Court of 
Appeals sua sponte. The Court of Appeals, in aid of 
its own jurisdiction in extraordinary cases, may issue 
a writ of certiorari sua sponte directed to a judge, 
judges, an agency a person, or an entity. A copy of 
such writ -hall be served on the judge, judges, agency, 
person, or entity in the manner and by an individual 
authorized to accomplish personal service under Rule 
4 Utah Rules of Civil Procedure In addition, copies 
of the writ shall be transmitted by the clerk of the 
Court of Appeals, by the most direct means available, 
to all persons or associations whose interests might 
be substantially affected by the writ The judge, 
judges, agency person, or entity and the persons or 
associations whose interests are substantially af-
fected may, within four days of the issuance of the 
writ, petition the court to dissolve or amend the writ 
such petition to be accompanied by a concise state-
ment of the reasons therefor. 
Rule 20. Habeas corpus proceedings. 
• a > Application for original writ; when appro-
priate. If a petition for a writ of habeas corpus is filed 
in the Court of Appeals or submitted to a judge 
thereof, it will ordinarily be referred to the appropri-
ate district court unless it is shown that the district 
court is unavailable or other exigent circumstance:-
exist If a petition is initially filed in a district court 
or is referred to a di-inct court by this court and the 
district court denies oi dismisses the petition a refil 
ing of the petition with the Court of Appeals or a 
judge thereof is not favored; ordinarily the proper 
procedure in such an instance is an appeal from the 
order of the district court 
tb» Procedure on original petition. 
<li A habeas corpus proceeding may be com-
menced by filing a petition, together with five 
copies thereof, with the clerk of the Court of Ap-
peals or, in emergency situations, with a judge of 
the court The petitioner may serve a copy of the 
petition on the defendant pursuant to any of the 
methods provided for service of process in Rule 4 
of the Utah Rules of Civil Procedure in emer-
gency situations, an order to show cause may be 
issued by the court, or a single judge if the court 
is not available, and a stay or an injunction may 
be issued to preserve the court'sjunsdiction until 
such time as a panel of the court can hear argu-
ment on whether a writ should issue. 
(2> If the petition is not referred to a district 
court, the defendant shall file an answer to the 
petition, together with five copies thereof, within 
10 days of the service of summons unless an or-
der to show cause is issued When an answer is 
filed or an order to show cause is issued, the court 
shall set the case for a hearing and the clerk 
shall give notice to the parties. 
(3) The clerk of the Court of Appeals shall, if 
the petitioner is imprisoned or is otherwise in the 
custody of the state or any political subdivision 
thereof, give notice of the times for the filing of 
memoranda and for oral argument to the attor-
ney general, the county attorney, or the city at-
torney, depending on where the petitioner is held 
and whether the petitioner is detained pursuant 
to state, count}, or city law. Similar notice shall 
be given to any other person or association de-
taining a petitioner who is not in the custody of 
the state, 
(c) Contents of petition and attachments. The 
petition shall include the following; 
(HA statement of where the petitioner is de-
tained, by whom the petitioner is detained, and 
the reason, if known, why the defendant has de-
tained the petitioner. 
(21 A brief statement of the reasons why the 
detention is deemed unlawful The petition shail 
state in plain and concise language: 
tA i the facts giving rise to each claim that 
the confinement or detention is in violation 
of a state order or judgment or a constitu-
tional right established by the United States 
Constitution or the Constitution of the state 
of Utah or is otherwise illegal; 
i.B) whether an appeal was taken from the 
judgment or conviction pursuant to which 
the petitioner is incarcerated; and 
<C> whether the allegations of illegality 
were raised in the appeal and decided by the 
appellate court 
(81 A statement indicating whether any other 
petition for a writ of habeas corpus based on the 
same or similar grounds has been filed and the 
reason why relief was denied 
<4i Copies of the court order or legal process, 
court opinions and findings pursuant to which 
the petitioner is detained or confined, affidavits, 
copies of orders, and other supporting written 
documents or a statement as to why the same are 
not attached 
(d) Contents of answer. The answer shall 
concisely set forth specific admissions, denials, or af-
firmative defenses to the allegations of the petition 
and must state plainly and unequivocally whether 
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the defendant has. or at any time has had, the person 
designated in the petition under the defendant's con-
trol and restraint and, if so, the cause therefor. The 
answer shall not contain citations of legal authority 
or legal argument. 
<el Other provisions. 
(1.) If the defendant cannot be found or does 
not have the person in custody, the writ (and any 
other process issued) may be served upon anyone 
having such person in custody, in the manner 
and with the same effect as if he or she had been 
made the defendant in the action 
(2i If the defendant conceals himself or herself 
or refuses admittance to the person attempting to 
serve the writ or attempts wrongfully to carry 
the person imprisoned or restrained out of the 
county or state after service of the writ, the per-
son serving the writ shall immediately arrest the 
defendant or other person so resisting and bring 
the defendant or that person., together with the 
person designated in the writ, forthwith before 
the court. 
(3) At the time of the issuance of the writ, the 
court may, if it appears that the person detained 
will be carried out of the jurisdiction of the court 
or will suffer some irreparable injury before com-
pliance with the writ can be enforced, cause a 
warrant to issue, reciting the facts and directing 
the sheriff to take such person and forthwith 
bring that person before the court to be dealt 
with according to law 
(41 The defendant shall appear at the proper 
time and place with the person designated or 
show good cause for not doing so. If such person 
has been transferred, the defendant must state 
that fact and to whom the defendant was trans-
ferred, when the transfer was made, and the rea-
son or authority therefor. The writ shall not be 
disobeyed for any defect of form or misdescription 
of the person restrained or the defendant, if 
enough is stated to show the meaning and intent 
thereof. 
(5' The person restrained may waive the right 
to be present at the hearing, in which case the 
writ shall be modified accordingly Pending a de-
termination of the matter, the court may place 
such person in the custody of such individual or 
association as may be deemed proper 
TITLE V. GENERAL PROVISIONS. 
Rule 21. Filing and service. 
<a> Filing. Papers required or permitted to be filed 
in the Court of Appeals shall be filed with the clerk 
Filing may be accomplished by mail addressed to the 
clerk, but filing shall noi be timely unless the papers 
are received by the clerk within the time fixed for 
filing, except that briefs shall be deemed filed on the 
day of mailing if first class mail is utilized. If a mo-
tion requests relief which may be granted by a single 
judge, the judge may accept the motion for filing and 
shall note thereon the date of filing and shall thereaf-
ter transmit it to the clerk 
(b) Service of all papers required. Copies of all 
papers filed by any party shall, at or before the time 
of filing, be served on all parties to the appeal or 
review Service on a party represented by counsel 
shall be made on counsel 
<c) Manner of service. Papers presented for filing 
shall contain an acknowledgment of service by the 
person served or a certificate of service in the form of 
a statement of the date and manner of service, the 
names of the persons served, and the a d d i v s ^ « 
which they were served. The certificate shall b 
signed by an attorney or, ,„
 C r t s e o f a n unreprvsentt* 
party, by the party. The certificate of service ma 
appear on or be affixed to the papers filed 
Rule 22. Computation and enlargement of Unit 
(a) Computation of time. In computing any pt 
riod of time prescribed by these rules, bv an order c 
the court, or by any applicable statute, the day of tii 
act, event, or default from which the designated pt 
riod of time begins to run shall not be included Th 
last day of the period shall be included, unless it is 
Saturday, a Sunday, or a legal holidav. m whic] 
event the period extends until the end of the next da 
that is not a Saturday, a Sunday, or a legal huiida> 
When the period of time prescribed or allowed is les 
than seven days, intermediate Saturdavs. Sunday* 
and legal holidays shall be excluded in the computi 
tion. As used in this rule, "legal holiday" include 
days designated as holidays by the state and federa 
governments. 
<b> Enlargement of time. The court for good caus 
shpwn may upon motion enlarge the time prescribe, 
by these rules or by its order for doing any act or ma' 
permit an act to be done after the expiration of suej 
time, but the court may not enlarge the tune for filirij 
a notice of appeal or a petition for review from aj 
order of an administrative agency, except as specifi 
cally authorized by law. A motion for enlargement o 
time shall: 
U) state with particularity the reasons fo 
granting the motion; 
(21 state whether the movant has previous)' 
been granted an enlargement of time and. if so 
the number and duration of such enlargements 
and 
<3i state when the time will expire for domj 
the act for which the enlargement of time \ 
sought. 
(c) Ex parte motion. Except as to enlargements o 
time for filing and service of briefs under fiule 26ia< 
a party may file one ex parte motion for enlargemen 
of time not to exceed 14 days if no enlargement o 
time has been previously granted, if the time has no 
already expired for doing the act for which the en 
largement is sought, and if the motion otherwise com 
plies with the requirements and limitations of Para 
graph tb> of this rule. 
(d Additional time after service by mail 
Whenever a party is required or permitted to do ar 
act within a prescribed period after service of a papei 
upon that party and the paper is served by mail 
three days shall be added to the prescribed period 
Rule 23. Motions. 
(a) Content of motion; response; reply. Unless 
another form is elsewhere prescribed by these rules 
an application for an order or other relief shall b< 
made by filing a motion for such order or relief witr 
proof of service on all other parties The motion shal 
contain and be accompanied by the following: 
( D a specific and clear statement of the reliei 
sought; 
(2> a particular statement of the factual 
grounds; 
(3) a memorandum of points and authorities ir 
support if the motion is for other than an en-
largement of time, and 
i4» affidavits and papers, where appropriate. 
Any party may file a response in opposition to a mo-
tion within 10 days after service of the motion, how-
impractical or inappropriate to file the petition 
lot a writ in the distnct court: 
<b» copies of any order or opinion or parts of 
the recorc! which may he essentia) to an under-
standing of the matters- set forth in the petition; 
and 
»?• a memorandum of points and authorities in 
support of the petition 
Upon receipt of the prescribed docket fee, unless 
waived by the court, the clerk shall docket the peti-
tion 
«'ci Response to petition and oral argument. 
Within 7 days ;-?ter service of the petition, or such 
shorter time as n. v be fixed by the Supreme Court, 
any respondent or an. ther party may file a response 
in opposition or concurrence, together with a support-
ing memorandum of law The judge, judges, agency, 
person or entity, and all parties in the action or case 
other than the petitioner, shall be deemed respon-
dents for all' purposes Two or more respondents may 
respond jointly. If the judge, judges, agency, person or 
entity named as respondents do not desire to appear 
m the proceedings, they may so advise the clerk of 
the Supreme Court and all parties by letter, but the 
petition shall not thereby be taken as admitted. Un-
less the Supreme Court determines that the petition 
is frivolous on its face, the clerk shall advise the par-
ties of the date of oral argument 
idi Denial or grant of petition. The court shall 
deny or grant the petition, and the clerk shall forth-
with notify the petitioner and all respondents of the 
court's determination In ;::. emergency, a single jus-
tice may grant a writ subject to review by the court at 
the earliest possible time. 
iei Effect of granting petition for writ of quo 
warranto or certiorari. If the court grants a peti-
tion for a writ of quo warranto or certiorari, it shall 
order the record to be transmuted by the judge, 
judges, agency, person or entity to whom the writ is 
directed Tne briefing and oral argument shall there-
after proceed on an expedited basis, and the clerk 
shall advise all parties of the dates on which briefs 
are to be filed and of the date of oral argument. Briefs 
submitted pursuant to this subsection shall address 
the merits, and shall comply with the requirements of 
Rules 24 and 27 The court shall thereafter issue its 
opinion as in other cases 
if) Number of copies. Seven copies shall be filed 
with the original, but the Supreme Court may direct 
that additional copies be furnished 
igi Issuance of extraordinary writ by Supreme 
Court sua sponte. The Supreme Court, in aid of its 
own jurisdiction in extraordinary cases may issue a 
writ of certiorari sua sp«>nte directed to a judge, 
judges, an agency a person, or an entitv A copy of 
such writ shall be served on the judge, judges, agency, 
person, or entity in the manner and by an individual 
authorized to accomplish personal service under Rule 
4. Utah Rules of Civil Procedure In addition, copies 
of the writ shall be transmitted by the clerk of the 
Supreme Court, by the most direct means available, 
to all per.—ns or associations whose interests might 
be substantially affected b\ the writ The judge, 
judges, agency person, or entitv and the persons or 
association.- whose interest.-, are substantially af-
fected ma>. within foui days of the issuance of the 
writ, petition the court to dissolve or amend the writ, 
such petition t<> be an oinpanied by a concise state-
ment of the reasons therefor 
(Amended, effective April 2(1. ]HH1 ) 
Kule 20. Habeas corpus proceeding*. 
(a1 Application for an original writ; when ap-
propriate. If a petition for a writ of habeas corpus ig 
filed in the Supreme Court or submitted to a justice 
thereof, it will ordinarily be referred to the appropri-
ate district court unless it is shown that the district 
court is unavailable or other exigent circumstances 
exist If a petition is initially filed in a district court 
or is referred to a district court by this court and the 
district court denies or dismisses the petition, a refil-
ing of the petition with the Supreme Court or a jus-
tice thereof is not favored, ordinarily the proper pro-
cedure in such an instance is an appeal from the or. 
der of the district court 
(b) Procedure on original petition. 
'It A habeas corpus proceeding may be com-
menced by filing a petition, together with seven 
copies thereof with the clerk of the Supreme 
Court, or in emergency situations with a justice 
of the court The petitioner may serve a copy of 
the petition on the defendant pursuant to any of 
the methods provided for service of process in 
Rule 4 of the Utah Rules of Civil Procedure. In 
emergency situations, an order to show cause 
may be issued by the court, or a single justice if 
the court is not available, and a stay or injunc-
tion may be issued to preserve the court's juris-
diction until such time as the entire court can 
hear argument on whether a writ should issue, 
(2) If the petition is not referred to a district 
court, the defendant shall file an answer, to-
gether with seven copies thereof, to the petition 
within ten days of the service of summons unless 
an order to show cause is issued WThen an an-
swer is filed or an order to show cause is issued, 
the court shall set the case for a hearing and the 
clerk shall give notice to the parties. 
<3> The clerk of the Supreme Court shall, if the 
petitioner is imprisoned or is a person otherwise 
in the custody of the state or any political subdi-
vision thereof give notice of the time for the fil-
ing of memoranda and for oral argument to the 
attorney general, the county attorney, oi the city 
attorney, depending on where the petitioner is 
held, and whether the petitioner is detained pur-
suant to state, county or city law. Similar notice 
shall be given to any other person or an associa-
tion detaining the petitioner not in custody of the 
state 
<c Contents of petition and attachments. The 
petition shall include the following 
i l i a statement of where the petitioner is de-
tained by whom he is detained, and the reason, if 
known, why the defendant has detained the peti-
tioner 
(2) a brief statement of the reasons whv the 
detention is deemed unlawful The petition shall 
state in plain and concise language: 
<i» the facts giving rise to each claim that 
the confinement or detention is in violation of 
a state order or judgment or a constitutional 
right established by the United States Consti-
tution or the Constitution of the state of Utah 
or is otherwise illegal; 
ui'' whether an appeal was taken from the 
judgment or conviction pursuant to which a pe-
titioner is incarcerated; and 
(in) whether tin- allegations of illegality 
wire raised m the appeal and decided by the 
appellate court 
(3> a statement indicating whether any other 
petition loi a writ of habeas corpus based on the 
same or similar grounds has been filed and the 
reason why relief was denied. 
(4^  Copies of the court order or legal process, 
court opinions and findings pursuant to which 
the petitioner JS detained or confined, affidavits, 
copies of orders, and other supporting written 
documents shall be attached to the petition or it 
shall be stated by petitioner why the same are 
not attached, 
(df Contents of answer. The answer shall 
concisely set forth specific admissions, denials, or af-
firmative defenses to the allegations of the petition 
and must state plainly and unequivocally whether 
the defendant has, or at any time has had the person 
designated in the petition under his control and re-
straint, and if so, the cause therefor. The answer shall 
not contain citations of legal authority or legal argu-
ment. 
(e) Other provisions. 
ill If the defendant cannot be found or if he 
does not have the person in custody, the writ (and 
any other process issued) may be served upon 
anyone having such person in custody, in the 
manner and with the same effect as if he had 
been made defendant in the action. 
(2) If the defendant conceals himself, or re-
fuses admittance to the person attempting to 
serve the writ, or if he attempts wrongfully to 
carry the person imprisoned or restrained out of 
the county or state after service of the writ, the 
person serving the writ shall immediately arrest 
the defendant, or other person so resisting, and 
bring him, together with the person designated 
in the writ, forthwith before the court 
(3) At the time of the issuance of the writ, the 
court may, if it appears that the person detained 
will be carried out of the jurisdiction of the court 
or will suffer some irreparable injury before com-
pliance with the writ can be enforced, cause a 
warrant to issue, reciting the facts, and directing 
the sheriff to take such person and forthwith 
bring him before the court to be dealt with ac-
cording to law. 
(4 • The defendant shall appear at the proper 
time and place with the person designated or 
show good cause for not doing so. If such person 
has been transferred, the defendant must state 
that fact, and to whom, when the transfer was 
made, and the reason or authority therefor. The 
writ shall not be disobeyed for any defect of form 
or misdescription of the person restrained or de-
fendant, if enough is stated to show the meaning 
and intent thereof 
<5.» The person restrained may waive his rights 
to be present at the hearing, in which case the 
writ shall be modified accordingly Pending a de-
termination of the matter the court may place 
such person in the custody of such individual or 
association as may be deemed proper 
TITLE V. GENERAL PROVISIONS. 
Rule 21. Filing and service. 
(a' Filing. Papers required or permitted to be filed 
in the Supreme Court shall be filed with the clerk 
Filing may be accomplished h\ mail addressed to the 
clerk, but filing shall not be timely unless the papers 
are received by the clerk within the time fixed for 
filing, except that briefs shall be deemed filed on the 
day of mailing if first class mail is utilized If a mo-
tion requests relief which may be granted by a single 
justice, the justice may permit the motion to be filed 
with him, in which event he shall note thereon the 
date of filing and shall thereafter transmit it to the 
clerk. 
(b) Service of all papers required. Copies of all 
papers filed by any party shall, at or before the time 
of filing, be served on all other parties to the appeal 
or review. Service on a party represented by counsel 
shall be made on counsel. 
(c) Manner of service. Service may be persona! or 
by mail. Personal service includes delivery of the 
copy to a clerk or other responsible person at the of-
fice of counsel. Service by mail is complete on mail-
ing. 
(d) Proof of service. Papers presented for filing 
shall contain an acknowledgement of service by the 
person served or a certificate of service in the form of 
a statement of the date and manner of service, the 
names of the persons served, and the addresses at 
which they were served The certificate shall be 
signed by an attorney or in case of an unrepresented 
party, by the party himself. The certificate of service 
may appear on or be affixed to the papers filed The 
clerk may permit papers to be filed without acknowl-
edgement or proof of service but shall require such to 
be filed promptly thereafter. 
Rule 22. Computation and enlargement of time. 
(a> Computation of time. In computing any pe-
riod of time prescribed by these rules, by an order of 
the court, or by any applicable statute, the day of the 
act, evem. or default from which the designated pe-
riod of time begins to run shall not be included. The 
last day of the period shall be included, unless it is a 
Saturday, a Sunday, or a legal holiday, in which 
event the period extends until the end of the next day 
that is not a Saturday, a Sunday, or a legal holiday. 
WThen the period of time prescribed or allowed is less 
than seven days, intermediate Saturdays, Sundays, 
and legal holidays shall be excluded in the computa-
tion. As used in this rule, ''legal holiday'' includes 
days designated as holidays by the state and federal 
governments 
(b) Enlargement of time. The court for good cause 
shown may upon motion enlarge the time prescribed 
by these rules or by its order for doing any act. or mr y 
permit an act to be done after the expiration of such 
time, but the court may not enlarge the time for filing 
a notice of appeal, or a petition for review from an 
order of an administrative agency, except as specifi-
cally authorized by law. A motion for enlargement of 
time shall: 
(li state with particularity the reasons for 
granting the motion, 
(2) state whether the movant has previously 
been granted an enlargement of time, and if so, 
the number and duration of such enlargements; 
and 
• 3) state when the time will expire for doing 
the act for which the enlargement of time is 
sought. 
<c» Ex parte motion. Except as to enlargements of 
time for filing and service of briefs under Rule 26(a), 
a party may file one ex parte motion for enlargement 
of time not to exceed 14 days if no enlargement of 
time has been previously granted, if the time has not 
already expired for doing the act foi which the en-
largement is sought, and if the motion otherwise com-
plies with the requirements and limitations of Para-
graph (hi of this rule 
(d> Additional time after service by mail. 
Whenever a party is required or permitted to do an 
act within a prescribed period after service of a paper 
